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Marlene H, Dortch
Secretary
Falet31 Commumcal;ons Commission
44512"'S1Jeei,S.W.
Washington, D.C. 20554

RE: N"Dtlce f:J: Parle Meellng, Review Dr Sec1ion 2S1 Un bundling Obri~.lionsDf
lncu nll.etIt I-ucal EJchange Carriers; ImlMmulatinn Dr th I-""al CDmpellllon
Provision. or tb. Telecomn'u n;"atiDU ACI or 1996: l>eploym... l ..r Wirrline Se,,·I...
Offering Advanced Telecommunkation Capability, CC Duckel 1'11>5, 01-338. %-98.
98-147, NOllee of Proposed RulemaJdng, .'CC 01-361 ('"'"I'rlennial Review" Dr
"NPRM~),

Dear Ms. Dortch:

Pursuanl 10 Seclion 1.1206 of lhe Commission's rules., Ihis lencr will provide 001lce that
On October 18. 2002, Lin Altamun., ASiIOCiate General Coul1$el for Duke Energ)'; Tony
Cuo;kernam, DirecIOT-Netw,,", Planning for DukeNC1 Communlcalions LLC ("DukcNcq and
the undersigned cowlsel for DukeNet met with Don Gonzalez of Commissioner Manln'. office
to discuss regulalory i",u.,. relating to m" above- referenced dockets.

DukeNet, a Delaware limited liability company ronned in 1994, is a wholly owned
lelecommunications subsidiary of Duke Energy Corporation, a diversified mullinallonal energy
company. DukeNet is a facilily·based carriers' carrier that provides long haul and metro
bandwidth Capacily aoo collocation services 10 leJemmmunicalion providers. its customers
Include incumbent local exchange CaniClll ("ILECs',), compeling retail local e;cehange carriers
(''CLECs''), Internet ServIce Pr",-j,der.; ("lSP.''), inten:xehange carriers and rommcn:lal mobile
ndio service ("'CMRS'') carriers, DukeNet is based in Charlotte, Nonh Carolina and currenlly
operates a fiber ""twllfk that links major metropolitan cenlers of Nonh Carolina. South Carolina,
Georgia and Florida. DukeNet is continuing to ....Of\: 10 e>;pand ilS foolprinl 10 rover other Slales
10 the Southeasl
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.... l'Ri\1 Question Addressl'dlDukrNeCs Qhjf£,j>'rS

The purpose of oor meeting was to address lhe queslion raised by the Commission tn
paragraph 37 of the NPRM: whether unbundling requirements should tum on the Iypes of
sen'lees the requesting camer seeks 10 offer. DukeNeI's objecli"es for the meeting .,,= (I)
ensure access by CLEC. lo unbundled rlCtwork elemenls e'UNEs'l for proviston of any
te1ewmrnunications service wilOOUI reslTietion: (2) ensure CLEC' acuAA to a hm"" li<l or UNEs;
(3) enSure that OukeNel can ort!.,. qualifying facililies as UNEs; and, (4) 10 ensure clear answers
10 these qUesliolU emerge from the Trie""t,,1 Review so as to provide rcgubtory certainty.

DukeNtl'S N.twork

Included "" Attachment ... i. a map of Ouk.Net', net",'ork based in tl><: C=lin.. and

extending 10 21 CltiC$ in 4 Slates.. DukeNct operates a dense wavelenglh division multiplexed
!i)'IlChronous opIieal network comprised of 25,000 fiber miles and 2000 !'Qute miles of fiber.
..."""'" ib nclwori<, OukeNOI has installed tW on_net poin.. of p......mce ("I'O~") ..Ol.l h~

collocation facilities in 40 lLEC central offices ("CIOs'''' DukeNet's investmenl in thi. network
IS well In exCC$S of $5<l,ooo,ooo. However, DukeNet needs llCcCSS 10 a brood array ofUNEs 10
lX'''etralC th" whul"""t" I....... <;Ach".,\!;C mmet ;md effectively compete with the [LECs.

As ooted aOOve. DukcNer is a woolesale carrier and carries tmffic for al1lypes of retail
tclCl:Omrnunications provide1$. The prirocipal focus of thi. mectini was carnage of trantc 01
CMRS camers. CMRS traffic constitutes "ppro~imalcly 113"" of DukeNCl's traffic. Included as
Attachment B i. a diagram dcpkling OUkeNe!'s use of it!; inll-aslructure and UNEs to service
l:MKS camers. 1'01l0Wtni IS a description ofIre services DukeNet pro>'ides to CMRS carriers:

• Mobile Switchjng Cmlm r"MSCO - DukeNct came!< traffic between CMRS sw;tches,
DukeNct has built fiber 10 15 of lhe 30 MSCs in DukeNct's targct market. DukeNe!
needs dark fiber tnlnSpOn or dedicated lnlJlSpon UNEs from ILEC CIOs 10 ac= the
rcmaininx MSCs in its targel market. TnIJlSport UNEs are also necessary to provide
roule divmily to MSCSIO which DukeNC1 has buill ;ts own fiber.

• r~1I ~""'" Duke.."Iet coni.,., traffic from cell site, to .witch.. and &om cell OIle. 10
aggregation sites Or huhs and, in tum, from hub. to MSC., Duk.Net has buill fiber to a
small number of these sites in its large! market. Because of the restraint on capital for
telecommunication.. OukeNet =--''''' ,"""" .ites primarily through p=ha:;e or sp<lCial
access circUits. OukeNet needs access to UNE OSI loops 10 compete with ILECs for !hi.
traffic, Special access CircUlt. ue 4Q.-7So;, more expetll;ive than UNE loops.

ILECs ha~e denied OnkeNet access 10 UNEs necessary to provide tile service described above
on Ihe basi. th<tt UNEs may not be used to SCTVke CMRS traffic.

RA1.2S191lvl
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Un RCSlrklions Arc Unlawful Under 'hr A~I and FCC [k,dsiOll"

Usc reslri~tions On services offered over UNEs are conlrary 10 !he plain language of the
Act. Seclion 251(cI(3) slales that lLECs must provide. 10 "any requeslinillelecommunicalinns
~arricr aoc= to "network demenls on an unbundled bas;s" for the pro,;s;on of "a
lelecommuni~ationsservice."

The Act's "try broad definition of a network element in $o::o;;lion 153(29) woold have 10
be significanlly modified 10 suPflOn a use restriction. The FCC expressly rejecled such
"",tnchons in Ihe Local Competj'it>l1 Q.de,. "[Sleeli,," 251(c)(3) "<>ell""! ,m_ any service
related reslriclions or llXluimncnts on requcsllng canicrs In ~onneclion with !he use of
unbundled nelwon elements," Weal Compelujon OnJe" 1 264. This view was later codified tn

tho Commi""ion'. Intcrconn<:<:lion rule. "" an cxpn;•• prohit>ili<>n on any such limitations.
[LECs "shall nol impose limilllliol15, restriclions, or llXluirements OIl llXlues!S for, or !he use of,
[UNEs) thaI woold impau the ability of a requesting telecommunications carrier 10 offer a
telocommuruea,i".,. ""rvice in the ,,,anIle, t11~ ''''lm:.ti''l1 ld<xommun'C<ltiott5 carrier imends."
47 C.F,R. § 51.309{a). The FCC should ..",mnn in lhe Triennial Reviev.' Congress' clear
inlention not 10 permit any usc restrictions on UNEs.

Use keslrkllon! Will Jmpffie l)e"doPnlent or Lo~al Com!!tlilion.

CMRS cam= ll'ly 10 all oVC'f'\hclmtng degree on ILEe liI<altltcs for transport and for
lasl mile connectivity. See Commcnts ofVoiccslll'aID Wireless Corporation at 15. ironically,
lLECs have a monopoly in IIIe provision offacililies to CMR$ earners who, In tum, arc pcrlt.aps
II>e nlOS! formidable lltreal to the lLEC. local exchange monopoly. Wholesale CLECs such as
DukeNet have buill facililies 10 com"",e with lLECs for CMRS canier husiness. l1Ie.. facililies
clltT)' traffic among MSC.lIDd from wireless hubs and cell.ile. 10 M.s<:..

Whoiesale CLECo need access 10 UNEs 10 provide rou,e di"ersily/redundancy for sites 10
which CLEC. already have fiber and 10 provide access 10 siles 10 wh.i~h OOtlSlIll~lion cannot be
juslified. 1l is simply not economically feasible for wholC5alc CLECs 10 dupli~ale the ILEC fiber
network.. Usc restri~tions would dmy CLECs access to ""istmg dark fiber placed by ILECs to
service CMRS camet>. Dan fiber is 001 a\'3.iTahle Ihrough ILF.r: '4""'ial ""~ tarifT.

):YUh USC restri~tions. thr lLEC monopoly oyer CMRS canien will be preserved. A
primary competilor for ILEC local exchange busine.. will be denied alternalives to help it
COmpele. Wilhoul use rcsbietions, wholesale CLEC. can compele wilh ILECs for CMRS
business and promOle local compelition through an intcrrnodai provider.

The Ahsenrr of Ux Rnlrieliolls Will Prnmnle F.dl'tie"Ra,W Cnlllllt'lilion,

DukcNCl a...J "'h", whul~..I" CLEC. ha"" ,,,,,,-,,, .ubstan,iul in'e>lments in their own
networls. DukeNet has invCSled well in eXcess of $50,000,000 in 2S,OOO of miles fiber, 120 011
nel POP., and 40 collocations. l1Ic ~lalltS of ~ar;tal m'U-lc!S and lhe lelecom seclor has reslricle.;!
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DutcNet's 8Cecs.J 10 CIflItal ror 0ClI'ISlI1Icti0 of__ fiber lOUIS. While less ~talllllerlSl"" 1hz
fiber ctltlO1lKtllll'l, Iiddm& elornooK::s 10 cbrk fiber itpu.::ntli I SlIJIIr--. CIflIbl in...s ' •.

"This Ie\-el or lDVatukl. IS .eft readily Jll5tlfied on !he prac:nl mutel. {)W;e/'oOeI's roeord of
Im....unml."'" ill ",boksIk business model demoI_ Duk~'IJ...'~ Mmnl.1n\eIl1 10 f....hnes.
bual c:ompeliUon.

CUT, S~""kt II ••,. A........110. Broad !.ill ,fu;'q:h

Acces:i to • brolod amy of Ul\'F..s is necessary 10 promole compet,t,on 1Il the "'oolesale
muir:... in ..hi<:h o..kcNet opc<alell. Carri ... cUSlomerli e>:J'CC' nClWQrk re<lundoney In the cvcoll
of rallures. Even where DukeNel has ill own libe, facililies. il often nec:W; UNF..s 10 m~, 11\0,
maritet demand for 1'O\Itc: di,·ersily and redundancy. Wholesale CLEes cannot oompetc
effeclively ""ilb ILEC. ""ithou' the rodundoney tllOlt ca.. ie, c""I""'1n e.'p""I, UNfs Ill' also
uxd 10 fil1m gipI in DukeNefs nefWod The ubkjuily of tile ILEe last mile fXlliua cannot be
mate:bed by any cornpdIlOr and mUll be IlIpphed by~ to UN&.

lLECs 1Ia'-e inYaltCd UK rcstnetIlll'lS lOr .'htdl lha'e IS no Icpl basis 10 dell)' CLECs
attas to UNEs 10 ~e <:MRS.......... l-fooo,C\u, die)' bne abo -zucd IN! lho: emits
ClECs IlIve lfled 10 order are DOt IDlEs. J:>ukcNd bcllC\"cs tIuil!be IOlIowlq fllcihues are
lINEa to wtnch II II CllIlHlcd uncb !be Act. OukcN....__ to CI>II..: lbrou&Il the Tnennial
RC'iew Ibat Duke..'lt1 hu ICCCSlIO tbc::sc: lTh.'&.

lJwi Fiber TrDIlSpon. DukeNt1 is COblled to unbwldled .:cess 10 cbrk fiba" Ii'om ilS
collocation in the !ICl'Villl Wlit eem.,.- ........ inS a C\1RS site 10 lis pop II !be s,te II UNE prices.
Oat. fiber~ .s o:\cfinal as ""inc:wnbent L[C OfJIical lranSnUlIIlll'I facilHics wilh>ul
anached multiplClllng, aggregauon or Olher clc:arontCII,M Section 51.319(d)(1)(li). The
In,erconnc<;lIon Rules lifO mjuirc the [LEe '0 Mpemlll, 10 !he exlent lecllmcally feasible, a
it<!uesling t~lecommullication' c.amer to connec, luch interoffice fxililin '0 equipmenl
d~iplalcd by the it<!uesting telecommunicatiolls ClUTier, illl:lud;n~ but no' limiled to, lhe
it<!uesling CMnCC'S eollocated faciliues.'· Sc<.:tlOll 51.J19(d)(2)(iii). DukeNet call desi¥Jlale ilS
pop II the lenninal for the liarlc Ii'-_ Th.e ''''',lity """"'hod !>eft i. unhundled dulr: libCT ond
should be J"O,·idcd 10 DIIk~Net undot<" the Act,

~J Loop. Du.kcN<:t. i.o entitled '" ..bur>clled. aa:_ II tiNE pric_to 1M loop fxility
from Du.ke..'ict's colloeal>on on !be~ ..m: ealler ICrvlD'1 cd! sue to !be DukcNCl pop or
odlet- dema'eatioa poult II the site. The InlCfCOll11CCllOCl Rules tkflllC the local Ioap • !be-b._..... r.cilily bcIwu:n.~ion r...c ... an (u.r:q cemnd office:.-:I1be loop
dc:marc:atioo poiDllt Ibe enO.QSICf ClIS_ patUSCI - S«tioo 51.319(1)(1). IfDukcN« bas
I POP It Iml SllC, n ll1Iy _ .. lb:~ poU.L The POP is the~ cqllivaknt
of a _ ..",l wlc<r.:c ......ICC I)pically _iated .,tIl a kIcaI loop. The POP or odlet
dernareation poilU is located It !be C}{RS (_'I pn""'_, ...., the OotRS CWI1er .. tbe mel-
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_ ofOub:Neft .bolc:uk JCOlCC- Tbc racihty DIlte~et...." "'order u., ombundlcd Ioc:al
loop and should be plt"'Jdcd IKIdcr lbc Act.

1>-Jimlm Trrvupon. UJlder ~ Act. DukeNa should b:I~ wtbundled~ In

dCll1lcMcd lI1nsport bctwcen .. ILEe ccnual olTla or sco.". .1rc cmtcr and " DukeSa C~tRS
C1IAOrllIef'• ...,tda orceD ""Ie. Tbc InlCmlMOCtlOfl Rub define dedicated 1nR5pOf1:u 11LEC)
trwlImlJiJioa racih_ .......,....-:1 10 .. parlocubr eust....... or earner. that pn:Mde
1C1r:>;;oi••nuruo;aions bchicm wtrI' e(llllen owned by (ILECa] or leq illSIclecoo_~
c.ri_ or bcno_ swilda ownaI by (lUCa] or~ ICkoommumcallom amen . "
Sect- 51.319(d)(l).

TIle el/CUiI befweenln ll..EC caIIJ'II olTtc:e or IleI'VmI wire center lIId. Dukc.~eICMRS
e_·""';",,, orcell sile mccu llul defin""'" 1lIe eitclOil is dodtcalOil '" p.rt>cula.-~
Ol"~ -DukeNC1's CMRS carrier cuSloma, The ei=it is o."nal by the ILEC, II connecu III
ILEC CJO Or sco....g wire center "1m In MSC. DukeNCl 511btcribc:s to lite arplmcnll of
I"roJTCIS Telecom ""d "then' 1hIII .. ""II .,le I",.-fur"," .... lChing funcuoru. ~ CommentS of
Pror;ess Tc\eo;:om at 9, HowC\"er, to lite Utall the FCC bcliC\'(S tile ddinilion needs to be
broadened to cnoompa.ss cell Siles. ltlc defiill,ioll should be so modifial.

I he prc:scnt ulICcrtllmly over llCCc:i:l til UN~ I""telu. a major obSlilCIe 10 the cominu.cd
develOllmcrll of wholcs.ale competition in the local euhan&e marke!. COrlllTIIlmenl of cven the
limited n:aources row available for (aciliucs to compete with ILECs ,n thl' !1W'ket 's severely
mhiblted by lite lad:. of elarity over ILEC oblipliona. DukeNet be~C'Va thaI lite FCC muSl
moon this uncertainty in ita Order lTItlle Triennial RC'View for rompctiliOfl to lU,e a dwlQC in
the ..holesaJe or rcwllIWl<cts.
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DukeNet Facts

• DukeNet has spent in excess of $50MM to establish
its current network footprint

• DukeNet operates a DWDM/SONET network
encompassing approximately 25,000 fiber-miles
(2,000 route miles)

• DukeNet operates approximately 120 on-net POPs

• DukeNet acts primarily as a carrier's carrier and its
customer segments include: wireless carriers,
CLECs, IXCs, and ISPs



ATTAOiMDr. B

Use of DukeNet Infrastructure and UNEs 10 Service Wireless Carriers
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